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passage of time) may satisfy the re-
quirements of this paragraph. However, 
if the event itself, or the determination 
of whether the event has occurred, 
rests with the board of directors or any 
other individual or group acting on be-
half of the employer (other than an ar-
bitrator), the contract will not be 
treated as giving the person an enforce-
able right for purposes of this para-
graph. 
The fact that the board of directors has 
the power (either expressly or 
impliedly) to terminate employment of 
an officer pursuant to a contract that 
contemplates the completion of serv-
ices over a fixed or ascertainable pe-
riod does not negate the existence of a 
binding written contract. Nor will the 
binding nature of the contract be ne-
gated by a provision in such contract 
which allows the employee or inde-
pendent contractor to terminate the 
contract for any year and receive cash 
instead of property if such election 
would cause a substantial penalty, 
such as a forfeiture of part or all of the 
property received in connection with 
the performance of services in an ear-
lier year. 

(3) Options granted before April 22, 
1969. Section 83 shall not apply to prop-
erty received upon the exercise of an 
option granted before April 22, 1969. 

(4) Certain written plans. Section 83 
shall not apply to property transferred 
(whether or not by the exercise of an 
option) before May 1, 1970, pursuant to 
a written plan adopted and approved 
before July 1, 1969. A plan is to be con-
sidered as having been adopted and ap-
proved before July 1, 1969, only if prior 
to such date the transferor of the prop-
erty undertook an ascertainable course 
of conduct which under applicable 
State law does not require further ap-
proval by the board of directors or the 
stockholders of any corporation. For 
example, if a corporation transfers 
property to an employee in connection 
with the performance of services pursu-
ant to a plan adopted and approved be-
fore July 1, 1969, by the board of direc-
tors of such corporation, it is not nec-
essary that the stockholders have 
adopted or approved such plan if State 
law does not require such approval. 
However, such approval is necessary if 
required by the articles of incorpora-

tion or the bylaws or if, by its terms, 
such plan will not become effective 
without such approval. 

(5) Certain options granted pursuant to 
a binding written contract. Section 83 
shall not apply to property transferred 
before January 1, 1973, upon the exer-
cise of an option granted pursuant to a 
binding written contract (as defined in 
paragraph (b)(2) of this section) entered 
into before April 22, 1969, between a 
corporation and the transferor of such 
property requiring the transferor to 
grant options to employees of such cor-
poration (or a subsidiary of such cor-
poration) to purchase a determinable 
number of shares of stock of such cor-
poration, but only if the transferee was 
an employee of such corporation (or a 
subsidiary of such corporation) on or 
before April 22, 1969. 

(6) Certain tax free exchanges. Section 
83 shall not apply to property trans-
ferred in exchange for (or pursuant to 
the exercise of a conversion privilege 
contained in) property transferred be-
fore July 1, 1969, or in exchange for 
property to which section 83 does not 
apply (by reason of paragraphs (1), (2), 
(3), or (4) of section 83(i)), if section 354, 
355, 356, or 1036 (or so much of section 
1031 as relates to section 1036) applies, 
or if gain or loss is not otherwise re-
quired to be recognized upon the exer-
cise of such conversion privilege, and if 
the property received in such exchange 
is subject to restrictions and condi-
tions substantially similar to those to 
which the property given in such ex-
change was subject. 

[T.D. 7554, 43 FR 31921, July 24, 1978] 

§ 1.84–1 Transfer of appreciated prop-
erty to political organizations. 

(a) Transfer defined. A transfer after 
May 7, 1974, of property to a political 
organization (as defined in section 
527(e)(1), and including a newsletter 
fund to the extent provided under sec-
tion 527(g)) is treated as a sale of the 
property to the political organization 
if the fair market value of the property 
exceeds its adjusted basis. The trans-
feror is treated as having realized an 
amount equal to the fair market value 
of the property on the date of the 
transfer. For purposes of this section, a 
transfer is any assignment, convey-
ance, or delivery of property other 

VerDate Mar<15>2010 10:59 May 18, 2010 Jkt 220085 PO 00000 Frm 00351 Fmt 8010 Sfmt 8010 Y:\SGML\220085.XXX 220085er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



342 

26 CFR Ch. I (4–1–10 Edition) § 1.85–1 

than a bona fide sale for an adequate 
and full consideration in money or 
money’s worth, whether the transfer is 
in trust or otherwise, whether the 
transfer is direct or indirect and 
whether the property is real or per-
sonal, tangible or intangible. Thus, for 
example, a sale at less than fair mar-
ket value (other than an ordinary trade 
discount), or a receipt of property by a 
political organization under an agency 
agreement entitling the organization 
to sell the property and retain all or a 
portion of the proceeds of the sale, is a 
transfer within the meaning, of this 
section. The term ‘‘transfer’’ also in-
cludes an illegal contribution of prop-
erty. 

(b) Amount realized. A transferor to 
whom this section applies realizes an 
amount equal to the fair market value 
of the property on the date of the 
transfer. For purposes of this section, 
the definition of fair market value set 
forth in § 1.170A–1(c) (2) and (3) is incor-
porated by reference. 

(c) Amount recognized. A transferor to 
whom this section applies is treated as 
having sold the property to the polit-
ical organization on the date of the 
transfer. Therefore, the rules of chap-
ter 1 of subtitle A (relating to income 
tax) apply to the gain realized under 
this section as if this gain were an 
amount realized upon the sale of the 
property. These rules include those of 
section 55 and section 56 (relating to 
minimum tax for tax preference), sec-
tion 306 (relating to disposition of cer-
tain stock), section 1201 (relating to 
the alternative tax on certain capital 
gains), section 1245 (relating to gain 
from dispositions of certain depreciable 
property), and section 1250 (relating to 
gain from dispositions of certain depre-
ciable realty). 

(d) Holding period. The holding period 
of property transferred to a political 
organization to which this section ap-
plies begins on the day after the date of 
acquisition of the property by the po-
litical organization. 

[T.D. 7671, 45 FR 8003, Feb. 6, 1980] 

§ 1.85–1 Unemployment compensation. 
(a) Introduction. Section 85 prescribes 

rules relating to the inclusion in gross 
income of unemployment compensa-
tion (as defined in paragraph (b)(1) of 

this section) paid in taxable years be-
ginning after December 31, 1978, pursu-
ant to governmental programs. In gen-
eral, these rules provide that unem-
ployment compensation paid pursuant 
to governmental programs is includible 
in the gross income of a taxpayer if the 
taxpayer’s modified adjusted gross in-
come (as defined in paragraph (b)(2) of 
this section) exceeds a statutory base 
amount (as defined in paragraph (b)(3) 
of this section). If there is such an ex-
cess, however, the amount included in 
gross income is limited under para-
graph (c)(1) of this section to the lesser 
of one-half of such excess or the 
amount of the unemployment com-
pensation. If such taxpayer’s modified 
adjusted gross income does not exceed 
the applicable statutory base amount, 
none of the unemployment compensa-
tion is included in the taxpayer’s gross 
income. 

(b) Definitions—(1) Unemployment com-
pensation—(i) General rule. Except as 
provided in paragraph (b)(1)(iii) of this 
section, the term ‘‘unemployment com-
pensation’’ means any amount received 
under a law of the United States, or of 
a State, which is in the nature of un-
employment compensation. Thus, sec-
tion 85 applies only to unemployment 
compensation paid pursuant to govern-
mental programs and does not apply to 
amounts paid pursuant to private non-
governmental unemployment com-
pensation plans (which are includible 
in income without regard to section 
85). Generally, unemployment com-
pensation programs are those designed 
to protect taxpayers against the loss of 
income caused by involuntary layoff. 
Ordinarily, unemployment compensa-
tion is paid in cash and on a periodic 
basis. The amount of the payments is 
usually computed in accordance with 
formula based on the taxpayer’s length 
of prior employment and wages. Such 
payments, however, may be made in a 
lump sum or other than in cash or on 
some other basis. 

(ii) Disability and worker’s compensa-
tion payments. Amounts in the nature 
of unemployment compensation also 
include cash disability payments made 
pursuant to a governmental program 
as a substitute for case unemployment 
payments to an unemployed taxpayer 
who is ineligible for such payments 
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